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Administering a Probate



Estate Planning & Business Law Attorneys

 Estate Planning

 Probate & Estate Administration

 Business Succession Planning

 Asset Protection

 Charitable Planning

 Business Law

 Entity Formation

 Employment Law

 Mergers & Acquisitions

 Real Estate
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What is Probate?



Probate Process
1. Determine if probate is necessary
2. Proving the existence of a valid will (if applicable)
3. Give notice of hearing and opportunity to be heard
4. Collect and manage assets
5. Liquidate assets when necessary or appropriate
6. Paying valid debts and taxes
7. Distributing the remaining estate property



1. Is Probate Necessary?



Assets Subject to Probate

 Assets held only in decedent’s name
 One-half of community property
 Tenant in common with others
 Assets such as jewelry, art, furniture that are not 

registered
* Total value exceeds $184,500



Assets NOT Subject to Probate
 Joint tenancy or community property with right of survivorship
 Living trust
 Beneficiary is named (e.g., IRA benefits, life insurance)
 Bank or credit union where the deceased was named as a 

trustee for another person
 “Payable on death” or “transfer on death” to another person



Alternative: Spousal Property Petition

 Assets that are held in community property where 
there is no Will

 Assets owned by decedent where the Will designates 
all property to pass to the surviving spouse



Alternative: California 
Small Estate Affidavit

 If the assets subject to probate are less than $184,500 gross
 40 days after death of decedent
 Sworn affidavit by successors in interest may be used to 

collect assets without a formal probate
 Recipients of assets are liable for creditor claims up to the 

amount they receive



2. Will



Locating an Original Will
 Is there an original Will?
 Has the Will been properly witnessed?
 Map out family tree to determine heirs
 Obtain current names and addresses for all beneficiaries (of a 

Will) and heirs
 Determine if decedent had any contractual obligations to make 

a Will (i.e. through a divorce settlement)



Who Will Serve as Personal Representative?

 If Will designates an Executor, the nominee will serve.
 If there is no Will, court will appoint an Administrator
 Probate Code gives a priority for appointment
 A person with priority may nominate another person or 

institution to serve
 Beneficiaries/Heirs entitled to be notified

 The term “Personal Representative” covers both Executors 
nominated in a Will and Administrator’s appointed by the court.



Intestacy
 No Will
 Statute provides who has priority be Administrator:
 Spouse, then kids, then other family members

 Intestate beneficiaries
 Depends on whether community or separate 

property and whether married and have kids



Intestacy



A Personal Representative Is a Fiduciary
A Fiduciary Duty is the highest standard of care under the law. 

 Duty of loyalty to the beneficiaries

 Duty to deal impartially with beneficiaries

 Duty to avoid conflict of interest

 Duty to control and preserve property

 Duty to keep estate property separate

 Duty to enforce claims & defend actions

 Duty to keep beneficiaries informed

 Duty not to delegate



3. Notice



Initiating the Probate Process

 Original Will to be lodged with the Court
 Petition for probate provides court with initial information
 Whether a Will exists
 Estimate of assets subject to probate
 Beneficiaries/Heirs entitled to be notified

 Publication in a Newspaper and Notice to beneficiaries/heirs
 Posting a bond unless waived by Will or Heirs
 Appointment of Personal Representative by Court



Initial Hearing

 Hearing is generally set about 45 days after the Petition is filed
 Hearing is in the County where the decedent resided at death
 After the hearing, the Personal Representative submits an Order 

to be signed by the Court
 Personal Representative files a bond (if required)
 The Court issues 
 Letters Testamentary or Letters of Administration; and 
 Order for Probate



Notices

 To Creditors
 To Government Agencies
 To Taxing Authorities
 To Reporting Agencies



Creditors
 Claims Against the Decedent
 1 Year Statute of Limitations, shortened by Notices to 

creditors
 Creditor MUST file timely claim or they forfeit the right 

to collect
 Claims by Decedent’s Estate
 Wrongful Death, Medical Malpractice
 Contracts



4. Collect and Manage Assets



Marshall Assets

 Secure Assets (using Letters Testamentary/Letters of 
Administration)

 File an Inventory & Appraisal of all assets
 Cash assets may be appraised using bank statements
 Real estate, businesses, stocks & bonds, vehicles, tangible 

personal property are appraised by a probate referee



5. Liquidating Assets



 Property may be sold by a Realtor selected by Personal Representative

 Generally, may be sold without court approval

 Beneficiaries/Heirs must receive a 15-day notice of the terms of sale 

 Sold “as is”

 If sold more than one year since death, property must be reappraised  

 Must sell for 90% of value determined by probate referee

Sale of Real Property



Notice of Proposed Action
 Personal Represenatative must give Beneficiaries Notice of 

Proposed Actions:

 Sale or exchange of Real Property

 Sale of decedent’s business

 Borrow or encumber estate property

 Transfer real property to a person given an option to purchase 
under Will

 Signing a disclaimer

 Determine claims to property claimed to belong to decedent or 
another person



6. Paying Debts & Taxes



Taxes
 Work with CPA on filing decedent’s final tax return
 Obtain a FTB tax clearance for California taxes
 Prepare income tax return for estate and decedent
 File paperwork  with County for reassessment of 

property taxes on real property
 Determine whether an estate tax return is required



2024 Federal Income Tax Brackets
Rate Single Married Filing Joint

10% 0 – 11,600 0 – 23,200

12% 11,600 – 47,150 23,200 – 94,300

22% 47,150 – 100,525 94,300 – 201,050

24% 100,525 – 191,950 201,050 – 383,900

32% 191,950 – 243,725 383,900 – 487,450

35% 243,725 – 609,350 487,450 – 731,200

37% 609,350 + 731,200 +

Rate Estate

10% 0 – 3,100

14% 3,100 – 11,150

35% 11,150 – 15,200

37% 15,200 +



7. Accounting & Distribution



Final Account and Report

 Four months after Letters are issued by Court

 Estate may be closed

 Inform Court of actions taken during administration

 File an accounting reflecting all assets marshalled, expenses, 
income, loss and gains on sale, assets on hand

 Describe proposed distribution of assets after payment of fees



Statutory Fees
Value of Estate Administrator Fees Attorney Fees Total Fees

$100,000 $4,000 $4,000 $8,000

$200,000 $7,000 $7,000 $14,000

$400,000 $11,000 $11,000 $22,000

$600,000 $15,000 $15,000 $30,000

$800,000 $19,000 $19,000 $38,000

$1 million $23,000 $23,000 $46,000

$2 million $33,000 $33,000 $66,000

$4 million $53,000 $53,000 $106,000

$10 million $113,000 $113,000 $226,000

Note: An estate may be 
subject to additional costs 
such as court costs, 
compensation for 
“extraordinary” services 
and estate taxes.



Probate Process
1. Determine if probate is necessary
2. Proving the existence of a valid will (if applicable)
3. Give notice and opportunity to be heard
4. Collect and manage assets
5. Liquidate assets when necessary or appropriate
6. Paying valid debts and taxes
7. Distributing the remaining estate property



Avoiding Probate

 To save the time and expense of probate
 Designate beneficiaries on your retirement
 Place assets in a revocable living Trust during 

your lifetime



Any questions?

Estate Planning & 
Business Law Attorneys
www.mrclawcorp.com
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